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Canada Industrial Relations Board

C.D. Howe Building, 240 Sparks Street, 4th Floor West, Ottawa, Onl. K1A 0X8
Edifice C.D. Howe, 240, rue Sparks, 4° élage Ouest, Otfawa (Ont.) K1A 0X8
Fax/Télécopieur: 613-995-9493

Our File: 25841-C
Document No.: 263778

. June3,2009

BY FAX

Public Service Alliance of Canada

Suite 201 : :
233 Gilmour Street

Ottawa, Ontario

K2P 0P1 613-236-3239

Attention: Ms. Stephanie Copeland
Exclusmns and Designations Officer, Nezotxatxons Section

Charron Favell Anctil LLP . .
Labour Relations and Employment Law

202 - 1275 West 6th Avenue

Vancouver, British Columbia

V6H 1A6 604-688-5032

Attention: Mr. Tim Chatron

Dear Madam / Sir:

In the matter of the Canada Labour Code (Part I - Industrial Relations) and an
application for review filed pursuant to section 18 thereof by Public Service
Alliance of Canada, applicant, and Vancouver International Airport Authority and
YVR Project Management Ltd., employer. (25841-C)
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Following investigation of the above-cited matter and consideration of the submissions of the parties,
"a quorum of the Canada Industrial Relations Board comprised of Ms. Elizabeth MacPherson, .

Chairperson, and Messrs. John Bowman and Patrick J. Heinke, Members has granted the above-

cited application in part.

Please find attached Letter Decision no. 2148 and an interim certification order reflecting the Board’s |-
decision, which incorporates the agreements reached by the parties and the determinations made by
the Board regarding the appropriate exclusions from the bargaining unit.

You will note that the Board has reserved its jurisdiction, pursuant to section 20(1) of the Code, to
deal with any proposed exclusion of positions at YVR Project Management Ltd. The parties are
hereby invited to file submissions regarding further proposed exclusions from the bargaining unit,

if any, with respect to YVR Project Management by July 6, 2009. =

Yours truly,

Ginette Brazeau
Executive Director and Senjor Registrar.

Encl.
c.c. Human Resources and Social Development Canada /
Labour Program
Ms. Michele Mawhinney 604-232-6124
Mr. Harvey K. Farysey (CIRB - Vancouver)
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Canada Industrial Relations Board

Conseil canadien des relations industrielles

C.D. Howe Building, 240 Sparks Sireet, 4th Floor West, Oltawa, Ont. K1A 0X8
Edifice C.D. Howe, 240, rue Sparks, 4* étage Ouest, Ottawa (Ont.) K1A 0X8
Fax/TélEcopieur. §13-995-9433

Our File: 25841-C
Document No.: 263684
June 3, 2009

2009 CIRB LD 2148

BY FAX

Public Service Alliance of Canada
201 - 233 Gilmour Street

Ottawa, Ontario

K2P 0PI 613-236-3239

Attention: Ms. Stephanie Copeland
Exclusions and Designations Officer, Nepotiations Section

Charron Favell Anctil LLP

Labour Relations and Employment Law
202 - 1275 West 6th Avenue
Vancouver, British Columbia

V6H 1A6 ' 604-688-5032

Attention: Mr. Tim Charron

Dear Médain and Sir:

In the matter of the Canada Labour Code (Part I - Industrial Relations) and an_
application for review filed pursuant to section 18 thereof by Public Service
Alliance of Canada, applicant, and Vancouver International Airport Authority and
YVR Project Management Ltd., employer.
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A panel of the Canada Industrial Relations Board (the Board), consisting ‘of'f.

Ms. Elizabeth MacPherson, Chairperson, and Messrs. Patrick J. Heinke and John Bowman,

Members, has considered the above-noted application.
I - Nature of the Application

On July 18, 2006, the Public Service Alliance of Canada (the union) applied to the Board
under section 18 of the Canada Labour Code (Part I - Industrial Relations) (the Code), for a
determination as to whether certain positions created by the employer subsequent to the amendment
of the union’s certification order in 1997 fall within the bargaining unit the union is certified to

represent.
IT - Background

The union holds a certificate to represent a bargaining unit of employees employed by the
Vancouver International Airport Authority (the employer). The union was originally certified in 1993
and the certification order was updated by the Board in 1997. Currently, the bargaining unit is

described as: -

“all employees of the Vancouver International Airport Authority, excluding:

- President and Chief Executive Officer

- Senior Vice-President and Chief Financial Officer

- Senior Vice-President Operations

- Vice-President Legal & Corporate Affairs

- Vice-President Engineering

- Manager Airport Operations

- Manager Operations Centre

- Manager Terminal Services : :
- Manager Airside Operations

- Manager Parking

- Manager Ground Transportation

- Manager Security

- Manager Airport South

~ Manager Corporate Finance & Commercial Leasing
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- Manager Finance & Controller

- Manager Environment

- Manager Purchasing

- Manager Retail Leasing

- Manager Land Leasing & Development

- Manager Properties

- Manager Engineering Services

- Manager Maintenance Services .
- Manager Engineering Projects

- Manager Information Services

- Manager Human Resources

- Superintendent Airfield Facilities

- Shift Superintendent Operations

- Superintendent Maintenance

- Supervisor Airport Security

-. Corporate Receptionist

- Secretary/Receptionist Human Resources

- Occupational Health & Safety Coordinator
- Employment & Staffing Coordinator

- Supervisor Payroll & Benefits -
- Training & Development Coordinator

- Human Resources Assistant

- Payroll Administrator

- Legal & Policy Analyst

- Executive Secretary

- Students”

Since this certificate was issued, the employer’s operations have expanded and the employer . . |

has created a number of new positions. The union alleges that the employer has arbitrarily
determined that these positions fall outside the scope of the union’s bargaining certificate. The
employer has also reorganized its nianagcment structure and changed the job titles of some of its
excluded positions. The reorganization process continued subsequent to the union’s July 2006
application to the Board, which resulted in a continually changing list of excluded positions covered

by this review application.

In its initial response to the union’s application, the employer took the position that the
union’s application should be dismissed on the basis that the parties had negotiated a protocol g

agreement in 1997 to deal with exclusions from the bargaining unit, which the union had not |
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followed. The union responded that it had previously advised the employer that the protocol
agreement was invalid, and that it would deal with such matters through the Board in the future. In *

any event, the union takes the position that the Board has the ultimate authority to decide whether .~ .

positions are in or out of the certified bargaining unit, whether a protocol agreement exists or not.

Afier initial efforts to mediate the issues between the parties at the regional level were !’

unsuccessful, the matter was referred to the Board for determination in January 2008. An =~
Investigating Officer’s Report, dated January 2, 2008, was prepared and circulated to the parties. The
report outlined the 53 positions that were in dispute and gave the parties the opportunity to make
submissions regarding the report. As noted earlier, the employer continued to make changes to its
operations throughout this process. These changés led to another report from the Investigating ~

Officer dated October 7, 2008. This report again set out the positions the parties agreed should be

excluded, and identified 57 positions that were then in dispute. The parties were given the

opportunity to make submissions regarding the updated report.

Inthe meantime, the union filed an application pursuant to section 35 of the Code, rcquestingl o

that the Board declare the Vancouver Intemational Airport Authority and YVR Project Managerﬁent | : "
Ltd. to be a single employer and a single federal work, undertaking or business for the purposes of o
the Code (Board file 26692-C). The employer consented to the single employer declaration, and an _
order to this effect was issued on November 18, 2008 (Board order 9576-U). At that time, the Board‘ e

indicated that it would deal with the issue of further exclusions from the bargaining unit consequent - *. |
to this order in the context of these proceedings. The Board has yet to receive any submissions from
either party regarding positions at YVR Project Management Ltd. that should be considered for

exclusion from the bargaining unit, if any.

After the parties indicated an interest in attempting to mediate the issues in dispute, the
representative members of the panel agreed to meet with them on February 27, 2009 in Vancoﬁvcr )
in an effort to resolve all outstanding issues or to reduce the number of positions in dispute. .
Unfortunately, these mediation efforts were unsuccessful, and despite permitting the partiés .

additional time in April and May 2009 to reach agreement, the Board is now required to determine
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“hearing (see Nav Canada, 2000 CIRB LD 213, affirmed in NAV Canada v. International
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whether the 61 positions in dispute are within the scope of the union’s bargaining certificate. Section
16.1 of the Code provides that the Board may decide any matter before it without holding an oral”
hearing. Furthermore, the Board is not required to notify the parties of its intention not to hold a:

Brotherhood of Electrical Workers, Local 2228 (2001), 267 N.R. 125 (F.C.A., no. A-320-00)).

Having reviewed the materials submitted by the parties, including the various job descriptions and -

the most recent organizational chart, the Board is satisfied that the documentation before it is *

sufficient for it to decide this matter without an oral hearing. ‘.
III - Analysis and Decision

As noted previously, the employer objected to the union’s application on the basis that the
parties had negotiated a protocol agreement in 1997 that purported to deal with the issue of whether
new positions created by the employer were to be included within the bargaining unit. While such ',
agreements may serve a useful purpose in encouraging communication between the parties aimed’
atresolving such issues without recourse to this Board, it is the Board that has ultimate responsibility ...
and authority to determine whether or not a particular position is included within the bargaining unit. o
In the instant case, it is clear that the protocol agreement is not functioning as intended. However, -

even if the parties’ protoco! agreement had not been disputed, that agreement is not binding on the

Board. The Board therefore does not agree with the employer’s contention that the union is. e
foreclosed from making this application because the process provided in the disputed protocol
agreement was not followed. Accordingly, the Board has proceeded to consider each of the disputed

positions and its conclusions are set out below.

Vice-President Planning 2010 Olympics and Paralympics : excluded from the bargaining

unit. Vice-President positions are generally excluded from this bargaining unit. The position has

significant financial authority.

Manager Financial Services: excluded from the bargaining unit. This position has

unrestricted access to all of the employer’s financial information, including information related fo - i

-5-




5139414458 05:06:22 p.m. 06-03-2009 8/23

.{‘éf ,\séf‘ TRy

i i]uded in the bargaining unit. This position is at the same
level on thc orgamzatlonail““h

argaining unit positions.

Director Purchasing & Contracting: excluded from the bargaining unit. The position has

significant financial responsibility.

Executive Assistant to the Director Aviation Marketing: excluded from the bargaining unit.

The position has access to confidential labour relations information, and would be in a conflict

position if included within the bargaining unit.

Manager Passenger Marketing: excluded from the bargaining unit. Has no commimnity of

interest with the bargaining unit.

Senior Policy Advisor, ‘Asia: excluded from the bargaining unit. Has no community of

interest with the bargaining unit.

BxManagerMarketifFRescatch? included in the bargaining unit. This is an analyst position

similar to those already in the bargaining unit.

Manager Cargo Marketin 3ncluded inthe bargaining unit. There is no basis to exclude given
RIS Ry T e e

the job duties.

Manager Land Development Leasing: excluded from the bargaining unit. Has no community

of interest with the bargaining unit.

























